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Plaintiff, the Town of Oyster ‘Bay; moxfyes by order to show cause for a preliminary

injunction against D'efe:‘_ndant to halt con'st_ru_c__tionj- use, and occupancy of Defendant’s commercial

property, located at 120 Jericho Turnpike, -Jericiho_,. Nassau County, New York, as a homeless.

shelter. Defendant, a limited liability corporation, has

opposed the application in its ‘entirety. A

temporaty restraining order was previously gr_anited by this-Court on August 7, 2020, upon the

presentation of the within. order to show cause and pen;

ding a decision on the-application. Upon

due deliberation, the order to show cause is grant;fed in dccordance with the following.

Backgl?ound

The property known as 120 J. ericho.Tumpfike' ha

pursuant to a special use permit issued by P-Ia'in'éiff in

known as'a neighborhood business zoning _d_istri‘{ﬁt. Thy

last operated as a Hampton Inn hotel, which ceaéed op
early 2020. Following the departure of the Hampt
'Defendant :

d been used continuously as a hotel/motel
1965. The property is located in what is
e building situated upon the property was
erations at the building as of late 2019 or

on Inn, the property was purchased by
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Plaintiff alleges that Defendant infends to use

RECEIVED NYSCEFE:

ind occupy the entirety of the premises as

“tranisitional housing” pursuant to a.contract De::fend'antﬁentcred into with the Nassau County’s

transitional housing program. The proposed fac'iglity Wi
day, 7 day per week, fully-staffed homeless shelter ¢}
programs for approximately 80 families who wcfuld.fe

cight months. Plaintiff alleges that the facility woy

childcare, and utilize the Jericho School .’D"istri‘étgto edu

facility, Defendant does not refute these faCts'wﬁatsoe
It is Plaintiff’s position that based upon tl‘zlc' fore

for proper zoning and use permits, to allow for p}oper

ould involve the operation of a-24-hour per

hat would provide services, facilities, and
side in. the building_ for, on average, six to
Id have a common dining toom, on-site
¢ate the school-aged children living at the
ver,

going facts, Defendant is required to apply
inspections of the property based upon the

intended use, and to obtain all nécessary _a'pprova;ls for said permits including, but not Tlimited to, a

multiple-residence license, a public assembly Iicf;fnsc, and-a certificate of occupancy with approval

and completion prior to occupying the building.. gDef_er
2 letter from Plaintiff to both Defendant and non-paity
Just prior to seeking and obtaining the tejmpore

of the within order to show ¢ause, Plaintiff had "ifssued

idant was notified of these requirements in
Nassau Courity, dated July 31, 2020.
ry restraining order upon the presentation

2 series of stop work orders and notices of

violation, based upon Defendant performing ch_irko'n the subject property without seeking to

obtain any permits or approvals from Plaintiff.. -I?lainti‘i,f-also has indicated that Defendant denied

Plaintiff’s inspectors access to the intérior of the 'pzrem'isé:sto éxaniine the-alterations to the building

being performed.

Plaintiff’s Argum

ents

Plairitiff alleges that the operation of an ad:ult--sheiter'-at: that location is an illegal use of said

property and construction of such facility was begun

without any permiits 'bcing-_-af)_plicd' for by

Defendant with Defendant refusing to permit ijn_specﬁon of the work being performed at the

property. Plaintiff also states that Defendant p'réc'vcnt::

during construction by Plaintiff, creating a s’erio_tfs- and

and welfare of the public.

d any type of inspection of the property

imminent danger to the life, health, safety,

Plaintiff asserts that Defendant has v101ated and. continues to violate the following’ local
laws: Town Code §93-30, Change of Occupancy, Town Code 93-12.1, Violation of Directives;
New York State Building Code §105.5.2, Change in Use o Occupancy. Plaintiff also alleges that

.2 of 10,
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other potential violations of buildirig and fire cé:des 1
permitted to be performed on the subject pr_emisé:s.
In support of its application, Pla’inti_f_;f has

Commissioner from the Department of Planningé-and‘ I

building inspector with the State of New York and the.
that the conversion of the hotel to transitional l;:lousin.
Town Code of Plaintiff. He further states that a. éjp_.é_cia'].

of the premises in 1965 for useé as a hotel, orig_i'rflally a

RECEIVED NYSCEFE:

hay be uncovered if a proper inspection is

submitted an affidavit from a Deputy
)evelopment for Plaintiff, who is a licensed
Town of Oyster Bay. His affidavit states
g is in direct and flagrant violation of the

use permit was issued to the former owner

Howard Johnson’s- Motor Lodge, and that

08065/2020
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this special use permit is not and has never been ztanta'mOUnt to approval for use of the premises as

transitional housing, New York State Building. :C'ode-
dwelling unit.or sleeping unit for not more than tllurty (]

Comrhissioner, the different use.of the subject pré'p'er_ty-

parking, occupancy levels, hours of operation, p:otenti‘

impact on traffic, noise, sewage/waste, school dxstrlct,

8202 defines “transient” as.occupancy of a
30)-days; however, according to the Deputy
has its own requirements regarding density,
al staffing and employees, and its potential

and surrounding neighborhoods.

The Deputy Commissioner maintains thét the neighborhood business zoning district does

not and never has permitted the use of the subject 3y

operty as a hotel “as of right”, but rather

allowed the use conditioned upon the apphcatlon and grant of a special permit by the Town Board

for Plaintiff, Traditionally, the applicant must demonsj;rate that the proposed special permit use is

fully consistent with those uses specifically granted as of right uses within the particular zoning

district, taking into consideration all relevant and apphcable factors.

The history of this property indijca_tes._’that,fé since

ago, the then owners/operators. had sought Plai':iitiff”s

its inception approximately fifty-five years

approval to make several additions and/or

modifications to the subject property. For ch]nijle, a¢cording to Plaintiff, the prior owner made

to add five additional parking spaces. In additi(}n, the

vatiances, such 4s one to make the hotel taller and one

prior owner filed applications for certdin
to reduce the number of off-street parking

spaces required, The prior owner also filed apphcatlons during theit' ¢ecupancy to make certain

other interior renovations and to grant Nextel a specml use permit to-install a wireless anienna to

the bmldmg

3 o% 10

applications to amend the site plan to modemiZEf the ptoperty, to eliminate a cross-easement, and
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RECEIVED NYSCEFE:

Defendant"é Opposition

amemorandum of law from its counsel, amonigst other

is taken from a combination of these portions of Defert

Non-party Community Housing .Innovefltions,
féderallly funded nof-for-—pr’oﬁt.corporation whlch 18 1

housing and assistance.to those in need, incluid_ing i

Defendant’s opposition papers-contain an affidavit from a member of its organization and

things.. The following timeline and account

dant’s submission.

Inc. (hereinafter “CHI™), is a state and

n the business of operating and providing

roviding emergency shelter for homeless

08065/2020
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individuals. CHI has done business with Nfas‘sa@ County for decades. On.or about June 4, 2020,

CHI had obtained permission from the Nassau County
“NCDSS™) to utilize the property soon to be o;vnedi
Commissioner for NCDSS approved the use of pErop_eri
into Memorandum of Understanding, dated Mayl, 20

County, CHI was informed that the proposed ;Ier-ichc

inspection and had complied with all of the terms

Understanding that NCDSS imposed;..consequcfltly-,: N(
y final inspection by it. On June 12,2020,

the premises-on August 1, 2020, .Subj ecttoa -satiéfactox

ah email was sent from the New York State (j)'ﬁic’e

(hereinafter “NYS OTDA™), accepting CHI’s b'j:ld.ge't fi

July 6, 2020, Defendant entered into a lease agreement.
location for a ten-year term, commencing on Auéu_st 1

Apparently, while CHI was involved in .i'tfs-__p_roc

June 29, 2020, prior to the anticipated sale of the pren
operating perrits with Plaintiffs Department of Plat

advised the then owners that the multiple _residefél_ce us

but a certificate of compliance would not -be_proé:_e_ssg:d

was paid. That fee was paid in full by the priofr oceu

Plaintiff’s Department of Planning and Development

place of assembly” to the prior occupant, advisirfl_g it tf
an additional four hundred- dollar ($400.00) fee and

assembly inspector. Once again, thése events toiok pla

Department of Social Services (hereinafter
by Defendant as a homeless shelter. The
y in Jericho as part of a previously entered
17.

Defendant states, in pertinent part, that 'f;)llowing'-the June 4, 2020, contract. with Nassau,

» location had passed a health and safety
and conditions of the Memorandum of

CDSS authorized services to commence at.

of Temporary and Disability Assistance
or the facility at the Jericho location. On

with CHI to operate a shelter at the Jericho

7, 2020.

ess with Defendant and Nassau County, on
nises, the prior occupant was renewing its
ning and Development, who at the time
age at the premises had 'p'assed' inspection,
until a-nine hundred dollars ($900.00) fee
pant on that same day. On July 6, 2020,
sent 4 renewal notice for a “license for a
1at this license will be issued upon paying
the passing of inspection by the public

ce prior to the actual change of ownership

4. 0F 10
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of the subject property to Defendant and in the dbsenc

use was anticipated. |
On-July 6, 2020, Defendant entered -'into_f a ten
the above. Thereafter, on July 23, 2020, 'J_'e'ri_chfj) Schg

which Defendant discloses its irtention to-‘convafrt’ the

this meeting, between July 29, 2020 and -Aiigus}__S, 20

Defendant, including stop-work orders and no'ticz;e_s of

Defendant refused to acknowledge the validity of thes

RECEIVED NYSCEF: 09/22/2020

e of any notice to Plaintiff that a change of

lyear lease with non-party CHI as stated in

ol District held a school board meeting in

premises to a homeless shelter. Following
20, Plaintiff issued various summonses to
violation. Having formed the opinion that

e measures, Plaintiff sought an immediate

temporary restraining order and a preliminary 'ixgljunctﬁpn while the undetlying action is pending,
which is the basis of the application herein, It should be noted that Defendant was properly notified.
of the immediate temporary restraining'_'Pl'ain’tiffj? intended to file and failed to oppose same vipon
presentation: to this Court,

Defendant, in seeking the immediate hﬂmg of dhe temporary restraining order currently in
place, argues that Plaintiff cannot demonstrate a likelihood of success on the merits by clear and
convincing evidence; furthermore, that the equltlz_es in lte ‘matter do not favor Plaintiff. Defendant:
additionally argues that the underlying lawsuit is Eisut'ij:cit to dismissal because Plaintiff did not have
approval from its Town Board to initiate a Iawsmt at the time filed, thus making the application
null and void ab initio. This Court tejects the latter érgument outright, as not only does Town
Code §93-13, Actions by Attorney, -authorize ;rhe -instant lawsuit, but also the circumstances
plication of Town Law §268. See Town of
025 NYS2d-878 (Memi) (2% Dept., 2011).;
B NYS2d 834 (3" Dept., 2009).

surrounding this case favor allowing a niore ﬂ’exigble_-ap
Baylon v. Investment Properties, Inc., 85 AD3d _;101_3,
see also Town of Caroga v. Herins, 62 AD3d 1 1.221, 87

Most significantly, Defendant argues that the) operation of the premises as transitional

housing for homeless individuals is immune ﬁ‘oxﬂ localizoning laws since New York State has pre-

Law, §4.60 throug__h §463—.B, which comprehenswéely reg

Plainiiff without authority whatsoever. Defendant ma
Atticle 7 of the Social Services Law that the App
consistently held thata local municipality is pro_hfibited‘

of a residential care facility due to such -pr"e-errfl_ption

Group, Tnc. (281 AD2d 449, 722 NYS2d 35 [2™ Dept.,

5 ofF 10

eipassage of Article 7 of the Social Services
sulates residential care facilities and leaves
lintains in support of this interpretation of
ellate Division, Second Department, has
from imposing conditions on the operation

citing Destefano v. Emergency Housing
t., 20017), Matter of City of New York v.
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Town of Blooming Grove Zoning Board of App?als (3
2003]), -and Matter of Adkins v. Board of Amae

1993]). Defendant has also asseited that the prc-_e

proposed use of the property as a shelter, but als
cited for by Plaintiff.

Discussion.

For the purposes of this decision, _th'e-:C.oujrt MUS
is correct in its position that Defendant requjres_éa speq
interided Jericho location. Beginning the analys’i‘é‘é5 with §
with Defendant that the State has “the COm'pre;Beﬁ_siv

administration of programs, standards, and met_lzl__ods_ qQ
Ichildrén and adults and all facilities and

policy, with respect to residential care 'prog'r-amzs'- for
agencies, whether public or private.” The Court is alst

to license-and to grant 'operatihg certificates fo_r'hojmcle_s

reporting of incidents and injuries, fire and overall sa

toilet facilities. However, the Court disagrees ﬂ;lat the

contained in the statute may be stretched to-precljude a
that a proposed facility comply with local use and Z0
Services Law, while extremely comprehenswe does 1

teasonably read to imiply such authority.

RECEIVED NYSCEFE:

05 AD2d 673, 761 NYS2d 241 [2* Dept.,

als. (199 AD2d 261, 604 NY¥S2d 234 {2% Dept.,

ption should be- applied not only to the

o o the building code violations that it has been

¢ first address the issue of whether Plaintiff

ial use permit to operate the shelter at the

Social Services Law §460, the Court agrees

e responsibility for the development and

f operation, and all other matters of state

p in.agreement that the State has authotity

s shelters, as well as the regulation of those

operations, concerning such issués as capacity limits| qualificationis, and number of staff, the

fety requirements, and bath, kitchen, and
above licensing. and regulating authority
tocal government authority from requiring
ning laws altogether. Article 7 of Social

ot make any such reference, nor can it be

Turning now to the caselaw relied upon byé-'Defémdant_,’ the Court finds itequally unavailing.

The DeStefano. case is illustrative on the si_tuati_ém at |

residents of the City of Middletown to 'perménenﬂ:

Emergency Housing Group, defendant therein. ihe co

of action; first, that defendant was violating the ﬁu_bli_c

had breached a municipal zoning ordinance by iaro_vi'd

status as a shelter for adults. ‘The City of Middletown ¥

use permit for those activities.

6 o% 10

bar, as that was an action commenced by
/ enjoin the operations of the Westend
mplaint in that case contained two causes.
nuisance law, and; second, that defendant
ing services that were not.covered by: its

vas requiring defendant to-obtain a special

08065/2020
09/22/2020
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The defendant in the DeStefano case was a
buildings, providing primary care for alc_oholi':és, co
financial managetment, The two bu’ildin_gs'"()perafted.by
~ owned by New York State Dormitory -Authority,g but w

on the campus was the Middletown Psychiatric 'C-:énter.

operations, alleging that it had become a 'magifl'e't for

Middletown and with a tendency for violence and instt
and posing a threat to public safety.

Following the dismissal of both causfesﬁ of
Department, affirmed the decision of the lower court
by plaintift, the court held that services being provided
ancillary to its approved function of being a shcl_tje_r for

use permit by the City amount to an improper impps

DeStefano at 451, 38-39. Moreover; the regulgation

RECEIVED NYSCEFE:

not-for-profit corporation operating. two.

unseling, and advice on job training and

defendant were located on a large campus

ithin the City of Middletown. Also located

'Plaintiffs sought to shut down Deféndant’s

ability, thus burdening the City’s resources

action, the Appellate Division, Second
When considering the zoning issue raised
by the defendant were consistent with and
adults and that the requirement of a special
psition of a condition on an adult home.

of an adult home was illegal because the

regulation of such facilities had been pre-empted by the state, with the Appellate Division citing

Matter of Adkins. ;

Here, the distinctions between the pre'serjit mati
care facility proposed. at the Jericho location has no op
property which Defendant -SOu_ght--to have usedgby Cl
campus of other state-facilities one of which incli;déd g
eurtail the operations of an existing facility were zcl'ea_rlj

the Social Services Law, whereas Plaintiff’sbun‘jent ac

This Court further finds that Defendant’é*,j relian:

Adkins is likewise misplaced. This particular decisid

er and DeStefano are manifest. The adult
erating history at that location. The_.-subj_'ect_
HI is not State-owned property amongst a
psychiatric hospital. The City’s attempt to
y violative of both the spirit and purpose of
tions do not make such an endeavour,

ce on the Appellate Division’s findings in

n by the Second Department involved an

appeal following a decision by the lower courjt. on an Article 78 proceeding and.is only two

paragraphs in length, lacking a thorough analysifs': of tt

trial court therein. TIn that mafter; petitioner Was operd

permit to do so. The resp_ondent, a local villag:b, con

plaintiff removing all residents from the third ﬂtf}o_r of

Appellate Division affirmed, the finding that such red

Socidl Services Law §460 and that, since the- preir’nises

7 o% 10

e underlying situation that was before the
ting a nursing home and had a special use

ditioned the renewal of the petmit on the

ulation is pre-empted by the Statue under

had been operating in compliance with the

08065/2020
09/22/2020

non-residents to move in to the City of

the home. The lower court found, and the:
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applicable regulations, any restrictions by the -villé&tge- were impermissible at that point. By contrast,
in the instant matter, Plaintiff is not seeking -t_o-estfablish regulations on the home after it has already
been opened and operating; rather, it is _requiriné- Defendant to apply for a use permit to establish
said use is permissible before. it opens its doors.

The third case relied upon by Defendant 1s City|of New York v, Town of Blooming Grove.
In that matter, petitioner sought to modify certam conditions contained in a special use permit that.

“has been issued by the Town in 1981. The petit:ioner therein was the owner of Camp LaGuardia,

which onice contairied a women’s piison, but had Ese'rv’ed' as a shelter for homeless men for decades,
with. minimal modification to the jail-like setup __iit'onqe had. In 1980, the City sought to build two.
dormitory-type buildings on its property and apélied for a special use permit to construct and use
the buildings to house the homeless population, The r¢spondent approved the special use permit,
but placed several conditions on the permit; O'nfe which essentially limited the areas where the
residents conld occupy and another which'requifred petitioner to screen prospective residents for
potential behavior problems I

Later, in March of 2000, petitioner sought to. modify the 1981 special permit conditions; in
particular, the City sought to change the resm‘lctlt?ns on|the residents to conform with certain State
regulations that allowed greater freedom of -movézment during reasonable hours. It also sought to
change the screening requitement to adhere 'tO'S'tiate an{l Federal laws. These modiﬁcations.to_the
-application were denied by respondent, -which-thefn heldithat the property was being run in violation

of the town zoning law and ordered the City'to cé’)mply- within thirty days. The lower court after a

hearing found in favor of 1;he_-'Tov_\m-respondf:ntE but on appeal, the Appellate Division reversed
and granted the City’s petition. The Second Delbartment held that where the State has
demonstrated its intent to pre-empt an entire field and thereby preclude any further local regulation,
local laws regulating the same subject matter w;ll be deemed inconsistent and not given effect.
City of New York v. Town of Blooming Grov_e_.é.t 674242, The Appellate Division further held

that the camp was comprehensively regulated by the. State and local zoning authorities were

therefore preciuded from using zoning ordi_'nance;:s to petmit requirements fo control the details of
the shelter (emphasis added). 1d.
Once a_gain-, the situation before this Court is much different. There is not a shelter

currently operating at the prospective Jericho loé:ation Plaintiff is not attempting to control the

8 of 10
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details of the potential shelter; rather, Plain_fiff 1S E{seekin

an adult residence is a permitted use under:its building

received along the way to support their position Ethat it

RECEIVED NYSCEFE:

g to determine in the first instance whether

code,

Defendant herein emphasizes the co'nt_raci process that it went through and the approvals it

was understood by all those involved that

08065/2020
09/22/2020

only State approval, through NYS OTDA and I\i{CDSS_-,_. were required to move forward with the
proposed use of the subject property. Howev_er,% the dpcuments contained in the various moving
papers do not buttress that argument. For e‘xan&ale_, the announcement and notice of application
procedure issued by Nassau County, which 'Deij‘ejndant clearly participated in, is not in conflict

with Plaintiff’s position, Section 1, en'ti_t'léd “Application. Essentials,” contains vatious

siibsections, including one with the heading -“Site%contrcjl”,_ containing the following language: “Do
you-own, lease, or have other legal rights to .océ_:upy the proposed property? Can the proposed
property be lawfully occupied as a shelter; in accior‘dan ce with all [New York State] and local laws
‘and. codes (émphasis added)?” This very 'quesft'ion anticipates that the applicant will need to
comply with loeal laws and codes in order to_'pro_fce‘ed with its application and lawfully operate its
facility as a shelterif accepted. Indeed,.even the élease' tontract between Defendant and CHI states
in Section 8.5, thiat the tenant is responsible for olfataini'n.g any and all permits, licenses, certificates,
or other authorizatioris necessary or required in cjcij‘nn“ection' with the lawful and proper ¢onstruction
of any alterations and with the in connection Wlth the ube, occupancy, operation, and management.
.of the premises: |
Finally, the Memorandum of Understandmg entered into by Defendant with Nassau

County. states in Section'3, subsection (b), “The provider represents that it owns, leases, or has

other legal rights to occupy the above-named premlses and that said premises may be lawfully
occupied a5 a shelter, in accordance with all !ocal ldw.s and codes. Provider shall fill out and
submit a ‘Shelter Contact Information Form’ gf_or- dach shelier location (emphasis added).”
Coinciding with this, 18 NYCRR §491.3, while reli

submifting operational plans for a new fécil'ity-,;sfuc'h' plans must include “documents sufficient to

d upon by Defendant, also states that. in

show that the facility will be in compliance with:.a_ll_ State and local laws, regulations, and codes

as specified in section 491.6 of this part (e_mphas:is added).” See 18 NYCRR §491.3(c)(1)(xvi).

9 of 10
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Based upon the moving papers of Plaintiff ami Defendant, this Cowrt flnds that Plaintiff
has established by ¢lear and convincing evidence that tiizare is not any pre-emption by the State of
New York that allows a property owner to convert a ;ﬁlaciiit}-' to a potential non-conforming use
without local review and approval, While the Court cez%taixﬂy acknowledges the State’s interest in
insuring localities do not interfere with the day-to-day aisemtions of such facilities as that proposed
by Defendant, the Cowrt finds that there is not any au.thafriiy, gither statutory or caselaw, in support
of the proposition that this interest allows an operator té} locate a facility anywhere it can obtain a
contract to do so without even attempting to adhere to l.im:ai zoning and use laws,

Thus, the Court is satisfied that Plaintiff hasi met its burden on the motion, having
demonstrated a likelihood of success on the merits in irequesting a preliminary injunction. See

Town of Riverhead v, Gezard, 63 AD3d 1042, 881 NYS2d 172 (2™ Dept., 2009). Furthermore,

the Court finds that maintaining the status guo is essential while the ultimate rights of the partics
are determined. See Shake Shack Folion Street Brooklyn, LLC v, Allied Property Group LLC,
177 AD3d 924, 112 NYS3d 196 (2% Dept., 2019}, Accordingly, the order to show cause is hereby

granied, and the temporary restraining order put in place upon the signing of this order to show

cause on August 7, 2020, shall remain in full force and i;szect until further order of this Court.

Plainti{i shall {ile and serve a copy of the within is:)rder with notice of entry upon Defendant
within ten (19) days from the date of this order, 'i".%lereafter, the parties shall participate in
preliminary conference virtually and shall complete am:i submit the required stipulation and order
on or betore November 19, 2020. |

This hereby constitutes the decision and order ef this Court.

ENTER

r‘f.‘m\\ f
.f’ §

§

%If'%.

S
DATED: September 21, 2020 {.., “ﬁi{ g“"‘“ -~ “,‘!/{ AT
Hi}?\, ARTHUR V,l DIAMOND
| J.8.C,

'ENTERED
~ Sep 22 2020

10 NASSAU COUNTY
COUNTY CLERK'S OFFICE
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